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The regulations and legislative history contain 


no requirement that Congress intended to res- 
trict the investment credit by limiting the 
credit for property otherwise qualifying under 
28 U.S.C.48(a) (1) (1964) to those instances 
where an integrated business could prove that 
the assets in question were operated as a 
separate business and with a profit motive. 


A. 


The "clearly erroneous facet of Rule 52(a) 


of the Federal Rules of Civil Procedure is . 


not applicable where the trial court must 
apply a legal standard to undisputed facts. 


28 C.F.R. §1.48-l(a), Income Tax Regula- 
tions, which contains the requirement that 
property used as an integral part of furni- 
Wmndeelectrical energy, qas, water, OL 
sewage disposal services, qualifying for 
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the property is engaged in the trade or 
business of furnishing any such service, does 
not contain a requirement that the trade or 
business of furnishing those services be 
Sepataple from the other business activities 
GLethe taxpayer. 


The stipulated facts vrove that the appellants 
Wememengaged in a trade or business of furnish- 
ing electrical energy, gas, water, and sewage 
disposal services. 
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APPELLANTS' OPENING BRIEF 


STATEMENT OF “JURISDICTION 
ali 
BeauMecory basis for Jurisdiction 
Miietsdiction of the Tax Court of the United States (Tax Court) 
Merais action arose pursuant to 28 U.S.C. 7442, (1964) 28 U.S.C. 
Meee 964) and 28 U.S.C. 6213, (1964). jutieaionien of thas 
Beet is based upon 28 U.S.C. 7482(a), (1964). 
23 
Pleadings Establishing Jurisdiction 
The Office of the Regional Commissioner of Internal Revenue, 


Meeebate Division, San Francisco, California, issued a statutory 


fece Of deficiency to appellant dated June 2, 1966, covering 
Mees 1 9G2 and 1963(R.5-10). A timely Petition for Redetermina- 
Boewas filed in the Tax Court on June 2, 1966 (R.1-4). Thereafter 
Besax Court entered a decision against the appellants on 

ptember 22, 1967 and appellants filed a timely Petition for 


Brew Of Decision of the Tax Court on November 14, 1967 (R.90- 


-. 


Sle UnieNt (OF THE CASE 
ke 


Nature Gf the Controversy 


the appellants dispute a deficiency in Federal income tax for 
@eealendar year 1962 in the sum of $41.21, and a deficiency 
Federal income tax for the calendar year 1963 in the sum 
fp 089.35; in addition, appellants contend that they are 
meeved to a refund of Federal income tax for the year 1962 
meme amount of $1,239.63. 

The above deficiencies and the claimed-over assessment 
MeeceasiOned by the appellants' contention that they are entitled 
mean investment credit for the four utility systems purchased 
Part of a mobile home park in 1962, which had a cost of at 
mee 512,500 each, or a total of $50,000 for the four systems. 

The only issue for determination is whether the appellants 
@ entitled to an investment credit for all or any part of 
Memeoistribution - system, for all or any part of an electrical 
egy distribution system, for all or any part of a water distribu- 
meesystem, and for all or any part of a sewage avepecen system, 
l of which were purchased in 1962 as part of a mobile homes 
rk which was operated by the appellants in 1962 and 1963. 

The 1963 deficiency results from the disallowance of a 
Yry-over of unused investment credit arising in the year 1962. 

Beemie COUrt, in Dec. 28.575, 48 T.C. No. 69 (R265—307 


4 


Id that the appellants were not entitled to the claimed invest- 


feeeredit, however by virtue of a concession by appellee on 
other issue, the decision was entered under Rule 50. 
2. 
ae PACTS 

Miieene Tax Court, the case was submitted on full stipulation 
Beene court stated at 48 T.C. No. 69 Page 2 (R.66) "All of 
Beracts are stipulated, and-are so found. The exhibits and 
Mes are included herein by this reference." The facts as stipula- 
d are as follows: 

were rrank J. and Margueritte A. Evans, husband and wife, 
fitioners herein, reside at 890 38th Avenue,Santa Cruz, Cali- 
Maia. (R.16). 

wrmebranik J. and Margueritte A. Evans filed joint income tax 
urns for the years io2 and 1963 with the District Warecter 

Internal Revenue at San Francisco, California. (R.16). 

woeeim 1962 the petitioners purchased a used lll space mobile 
Meso park, Opal Cliffs Mobile Homes Park, for a total purchase 
mce of 9327,000.00. Of the total purchase price, $143,000.00 

mie cost of the land, and the balance of $184,000.00 is the 

st of improvements of which at least $12,500 is the cost of 
Ma one of the four utility systems, namely, a natural gas distri- 
tion system, an electrical energy distrubtion system, a water 
Stribution system, and a sewage disposal system. (R.16-17). 

wee During 1962 and 1963, the petitioners were engaged in 
© Operation of Opal Cliffs Mobile Homes Park, and in connection 
lrewith, operated the four utility systems in the following 


WME Fr : 


(a) The sewage disposal system required no special atten- 
jon and the charge for its use to each mobile hcme owner was made 
jemepest Cf the monthly charge for space. The system in Opal 
feereesMObite HOmes Park is connected to the East Cliff Sanitation 
fervet and is under the control of Santa Cruz County, Calviornnas 

(b) The water in Opal Cliffs Mobile Homes Park was sup- 
ied by the C.L. Beltz Water System, a public utility, operating 
Meeepeuthority from the California Public Utilities Commission, 
fmevon No. 20189. Each mobile home owner in Opal Cliffs Mobile 
mes Park is charged $2.00 per month for water by the petitioners 
; part of the monthly charge for space in accordance with the 
thedule of rates established by the California Public Utilities 
mmission in their Decision No. 49269 for the sale of water by the 
ieee ltz Water System. The petitioners in turn pay the C.L.Beltz 
iter System at a monthly rate which averages $50 per month. *** 

(c) The petitioners purchase all of the electrical 
lergy used in Opal Cliffs Mobile Homes Park from Pacific Gas & 
ectric Company, and pay for it at a fixed rate. The petitioners 
1 turn supply the electrical energy to the mobile home owners in 
mal Cliffs Mobile Homes Park and bills each mobile home owner 
1 accordance with the amount of electrical energy used during 
l@ previous month. The petitioners read the meters each month, 
iintained appropriate records, and billed the mobile home owners 
9x the amount of electrical energy used each month 


ae 


in accordance with a schedule of rates approved by the California 
Wieeewutaiities Commission.*** 
(d) The pomuiones Operate a Natural gas distiibueien 

system exactly as outlined in 3(c) (sic) above.:(R.17-19) .***" 

Peeetne four utility systems have a useful life of twenty 
fofeeetor computing depreciation thereon (R.31). 

meee tesPederal income Tax return, Form 1040, filed by 
temeppetlants for the year 1962, containec no investment credit 
Bs oy) 

fee eieeemended return, Form 1040 filed by the appellant 
for the year 1962, contained an investment credit for the four 
ltality systems. The investment credit claimed for the utility 
systems when coupled with the investment credit for items not 
eeopute, Was $3,696.70 of which $1,152.11 was used to offset 
lemrncome tax for the year 1962, resulting in an overpayment 
SMeenat year in the amount of $1,239.63. The refund claimed 
liffers from the investment credit claimed because the net income 
rom the mobile homes park was reduced from $6,657.94 on the 
Niginal return to $6,215.94 on the amended return, or a difference 
0£°$442.00 by adjustments not here in issue. The unused portion 
of the investment credit from 1962 in the amount of $2,544.59 
vaS carried over to the year 1963 and claimed as a credit to 
fewextent of the full amount of the tax for the year 1963, 


ieee 136.34." (R. 31,32,51,57,61 & 62). 


STATUTES, REGULATIONS AND CONGRESSIONAL COMMITTEE 


REPORTS INVOLVED 


fue internal Revenue Code of 1954, as amended, as it 
ppears at 28 U.S.C. 38 (1964) 

See oo. (a) General Rule - There shall be allowed, as a 

credit against the tax imposed by this chapter, the amount 

Peeemmined under subpart B of this part. 

Haye regulations.- The Secretary or his delegate shall 
prescribe such regulations as may be necessary to carry 
Out the purposes of this section and subpart B. 

Pree be internal Revenue Code of 1954 as amended, as it 
Myeees at 268 U.S.C. 46 (c) (3) (1964) 
meer ublic Utility Property.- 

(yeein the case of section 38 property which is public 
utility property, the amount of the qualified investment 
shall be 3/7 of the amount determined under paragraph (1). 

(B) For purposes of subparagraph (A), the term "public 
utility property" means property used predonimantly in the 
trade or business of the furnishing or sale of - 

(i) electrical energy, water, or sewage disposal 
services, 

(ii) gas through a local distribution system, 

(iii) telephone service, or 

(iv) telegraph service by means of domestic tele- 
graph operations (as Fae in section 222(a) (5) of tne 


The 


Sommunacations Act of 1934, as amended; 47 U.Sac cece 
ge2%a)(5)), 

mememesrates for such furnishing or sale, as the case may 

be, have been established or approved by a State or political 
Pubarvision thereof, by an agency or instrumentality of the 
Maeted States, or by a public service or public utility 


commission or other similar body of any State or political 


elbdivision thereof.” 


Pmeeme Internal Revenue Code of 1954, as amended, as it 
Weeeo at 20 U.S.C. 48 (a) (1) (1964) 
Peeewea0 (a) Section 38 Property.- 
(hein General.- Except as provided in this subsection, 
the term "section 38 property" means- 
(A) tangible personal property, or 
(yeecther tangible property (not including a building 
pmdeits Structural components) but only if such property- 
(i) is used as an integral part of manufacturing, 
Pegauetton, or extraction or of furnishing transportation, 
communications, electrical energy, gas, water, or sonore 
mespOsal services, or..." 
pemecorc.F.R. §1.46 3(¢) (4) (i) 
"(4) (i) With respect to properties of a taxpayer engaged in 
both the production or transmission of gas and the local 
distribution of gas, section 38 property shall be considered 


as used predominantly in the trade or business of the 


or 


fuemashing or sale of gas though a local distribution 

system if expenditures for such property are chargeable to 
any of the following accounts under either the uniform system 
of accounts prescribed for natural gas companies (class A 

ana class B) by the Federal Power Commission, effective 
Manw@eacy 1, 1961, or the uniform system of accounts for Class 
Peand B gas utilities adopted in 1958 by the National 
Mececiation of Railroad and Utility Commissioners (or would 
bemehargeable to any of the following accounts if the 


taxpayer used either of such systems): 


(aymeAccounts 360 through 363, inclusive (lhocall 
Storage Plan), or 

eaefsecounts 374 through 387, inclusive *Distria 
pieron Plant). " 
Orme oer. R. §1.48-) (a) 

wetanition Of section 38 property.-(a) In general. 

PEOperty which waulifies for the credit allowed by section 
eetseknown aS “section 38 property". Except as otherwise 
MPeevided in this section, the term "section 38 property" 
means property (1) with respect to which depreciation (or 
amortization in lieu of depreciation) is allowable to the 
taxpayer, (2) which has an estimated useful life of 4 years 
or more (determined as of the time such property is placed 


in service), and (3) which is either (i) tangible personal 


Pieeperty, (11) Other tangible property (not inclludimama 
building and its structural components), but only if such 
Beiemmproperty is used as an integral part of manufacturing, 
Peeawetvon, Or extraction, or as an integral part of 
Pieniching transportation, communications, electrical 
Pte1gy, Gas, water, Or Sewage disposal services by a person 
Emcagedeinm a trade or business of furnishing any such 
Peete or 1's a EeSe€arch Of StOrage facility used in 
PormMecrone with any Of the foregoing activities, or (111) 
pumevevacor Gr escalator which satisfies the conditions of 
section 48(a)(1)(C). The determination of whether property 
qualifies as section 38 property in the hands of the tax- 
Maver fOr purposes of the credit allowed by section 38 
Moctwvenmade with respect to the first taxable year in 
which such property is placed in service by the taxpayer. 
See paragraph (d) of §1.46-3. For the meaning of "estimated 
Meerulbelite”, see paragraph (e) of §1.46-3." 

eee eee Rk. 6 § 1, 359-1 (Cc) 

(c) Active business. Section 355 is not applicable unless 
the controlled corporation and the distributing corporation 
MEcmeadch engaged in the active conduct of a trade or busi= 
ness. For specific rules in this connection see section 
Peers tl) and (2). Without regard to such rules, for 
purposes of section 355, a trade or business consists of 
emciecitic existing group of activities being Carried on 


for the purpose of earning income or profit from only such 


ON 


PreotoeOL activities, and the activities included in such 
Peempeiust include every operation which forms a part of, 
SupomoeeD in, tie process of earning income or profit from 
Swemeqroup. ouch group of activities ordinarily must 
fieludemtace Collection of income and the payment of 
expenses. It does not include - 

(1) The holding for investment purposes of stock, 
See ometand Or other property, including casual 
sales thereof (whether or not the proceeds of such sales 
are reinvested), 

teeetne Ownership and operation of land or buildings 
all or substantially all of which are used and occupied 
by the owner in the operation of a trade or business, or 

(mee gGrOuD Of Activities which, while a part of a 
business operated for profit, are not themselves indepen- 
dently producing income even though such activities would 
Peedueemincome with the addition of other activities or 
with large increases in activities previously incidental 
or insubstantial. 
freemen eek. §1.355-1(d) Example 12. 
"1.355-1(d) The following examples illustrate the application 

Ene rulles described in paragraph (c) of this section: 

"Example (12). Corporation M is engaged in the manufacture 
and sale of steel and steel products. In addition, Corporation 
M owns: and operates a coal mine for the sole purpose of 


i. 


supplying its coal requirements in the manufacture of steel. 
It is proposed to transfer the coal mine to a new corporation 
and distribute the stock of such new corporation to the 
shareholders of Corporation M. The activities of Corporation 
M in connection with the operation of the coal mine do not 
constitute a trade or business, since such activities are 
Hotetnemselves independently producing income although a part 
ge tie business operated for profit." 
Pee reecnnical Explanation of the Bill appended to S. Rept. No. 
Meeec/7tn Congress, 2d. Sess. (1962) 1962-3 C.B. 843,859. 
"Property is to be considered as being used as sai TPeCG ma 
mart OL a system of furnishing transportation, communications, 
electrical energy, gas, water, or sewage disposal services 
Silver such property is used by one engaged in the trade or 


business of furnishing such services." 


WD. 


Sec lr hem TOM OF ERRORS RELIED WPea 

Mmupeeten tax Court's application of 28 U.S.C. 48 ta) (1) (B) @) 
M4) is in error in that it requires that a nulti-faceted 
sinesS prove the existence of separate and distinct businesses 
m condition precedent to the allowance of the investment credit. 

Z. Assuming for purposes of discussion that a multi-faceted 
siness must prove the existence of separate and distinct busi- 
ses as a condition precedent to the allowance of an investment 
Met £Or property described in 22 U.S.C. 48(a) (1) (B) (i), (1964), 
mrax Court erred in concluding that appellants were not engaged 
m trade or business of furnishing electrical energy, gas, 
seer and sewage disposal services. 

Questions Presented 

1. Whether it was the intent of Congress that the provisions 
Seer om. 355-1 4c) be imcorporated into 28 U.S.C 48 (aj (1) 
64) as the standard to be applied in questions relating to 
term "***by a person engaged in the trade or business of 
mishing any such service***," 

2. Assuming that Question 1 is decided in favor of applying 
Mprovisions of 28 C.F.R. §1.355-1(c) in questions involving 
Mmoec. 48 (a)(1), (1964),whether the stipulated facts prove 


it appellants were engaged in the trade or business of furnishing 


fectrical energy, gas, water and sewage disposal services. 


NS 


SUMMARY ARGUMENT 

The Treasury Department issued interpretive regulations 
yy 28 U.S.C. 46 (C) (3) (1964), Internal Revenue Code of 1954, 
mely, 28 C.F.R. §1.46-3 (g) (4) (i) which cover the subject 
M@erassitying property either as public utility property or 
Smerty Other than public eH property. The regulation 
mee De applied in businesses which operate both public utility 
I@enon-public utility enterprises. These regulations tend 
meevaicate that the stringent requirements of 28 C.F.R. §1.355- 
feneecd not be met in order to have separate trades or businesses 
feereeposes Of 28 U.S.C. 46. Specifically, it appears from 
Meer. R. §1.46-3 (g) (4) (i) that the requirement in 28 C.F.R. 
Meee ic) (as exhibited in 28 C.F.R. §1.355(d) Example 12) 
[jee a group of activities carried on as part of a larger enter- 
ase must themselves independently produce income, is not 
feeporated into 28 U.S.C. 46, (1964). Further, it is logical 
Meecsume that since 28 U.S.C. 46 (1964) and 28 U.S.C. 48 (a) (1) 
964) are part of a group of sections enacted at the.same time 
Peftfect the investment credit, Congressional intent, as interpre- 
od by the Treasury Department in their regulations, would be 
feeame for both of those sections (46 and 48), therefore, 
Meee eR. §1.355-1(c) would have no application in questions 
wolving the interpretation of 28 U.S.C. 48 (a) (1) (1964) gana 
16 appellants would not be required to prove that they operated 
1e four systems at their mobile homes park separately or at 


14. 


qugeeewescOo qualify for the investment credit. This view, 
ith some modifications, was expressed in the concurring opinion 
f Judge Tannewald. 

Assuming for purposes of argument that the standards of 
8 C-F.R. §1.355(1)(c) are applicable to the situation here, 
femempeliants meet the test with respect to three of the systems 
1 issue because those systems were independently producing income 


wee ustrated by the water system which on the stipulated 


feeee could have earned as much as $1,339.00. 


154 


ARGUMENT 

letne regulations and legislative history contain no 
requirement that Congress intended to restrict the 
investment credit by limiting the credit for pro- 
Peme Otherwise qualifying under 28 U.S.C. 48(a) (1) 
(1964) to those instances where an integrated business 
eauld prove that the meee sees question were operated 
aS a Separate business and with a profit motive. 
weet Clearly Grroneous facet of Rule 52(a) of 
the Medeor al Rules of Civil Procedure is not AeolAcesle 


where the trial court must apply a legal standard 


to undisputed facts. 

mimiedgmen vy. Freeman, 307 F.2d 104 (CA-9, 1962), the 
Weeeset forth the rule that in those situations where a trial 
urt is applying a legal standard to undisputed facts, the 
Meusion of the trial court with respect to the application 
the legal standard is not shielded by the clearly erroneous 
icet of Rule 52(a) of the Federal Rules of Civil Procedure. 

Under the above cited rule, the threshhold question is 
iether the trial court was applying a legal standard or was 
‘awing inferences from having’ had “experience with the mainsprings 
9£ human conduct". 

ite is Beehitted that the question of whether the appellants 
sre engaged in a trade or business of furnishing electrical 


ewe das, water, and sewage disposal service, involving as 


Lae 


t does terms of art (trade or business) with special meaning 
netax law, calls for the application of a legal standard. To 
ut it another way, experience with the mainsprings of human 
onduct in and of itself would not qualify a trial court to 
pply the statute here in question because the statute contains 
standard with special meaning in tax law. 


For the foregoing reasons, the decision of the Tax Court 


5; not shielded by the clearly erroneous fecet Of Rule S72 ye 


Emo Cer. R. §1.48-l1(a), Income Tax Regulations, 


ne a rr a a 


Bema integral.-part of furnishing electrical energy, 
Pieone water, OF Sewage disposal services, gualifies 

Pere investment credit only if the owner of the 
Pmeeerty is engaged in the trade or business of furneshame 
Saymeouch service, does not contain a requirement 


Piette trade or business of furnishing those services 
the taxpayer. 
iWe controversy in this case arises out of the proper interpre- 
Meron of 28 U.S.C. 48(a) (1) (B) (i) (1964) Internal Revenue Code 
E1954) (hereinafter for convenience referred to as the "code 
feetOn in issue"). The code section in issue contains no reference 


Meene requirement that the owner of property used as an integral 


ee 


mmmeereiturnishing electrical energy, gas, water and sewage 
sposal service (hereinafter for convenience referred to collect- 
ey as “the four services") be engaged in a trade or business 
miraeenang such services. The requirement that a taxpayer 
Meebe Engaged in a trade or business of furnishing such service 
Memeemone2s C.F.R.S1,45-1 (a). The validity of the aforementioned 
Meration was challenged in the Tax Court on the ground that 
added an additional requirement not found in the code section 
Mesue, however, the Tax Court determined that the regulation 
Ss a reasonable interpretation of the statute based upon statements 
Mein the Technical Explanation of the Bill, appended to S. 
mee NO. 1881, 87th Congress 2d Sess. (1962), 1962-3 C.B. 843, 
meiR./73). 
mie wthreshhold question which must be answered in applying 

Seek. §1.48-(a) is whether the taxpayer conducting an integrated 
Siness consisting of many’ facets must be able to prove that 
Me four services" or any one of them constitute a group of 
tivities which would qualify under the criterion established 
Memmeer ek. 61.355-1(c). Without specifically stating that 

ey were doing so, the Tax Court Judges applied the standards 
Meer in 28 C.F.R. §1.355-l(c), this fact is recognized 

d referred to by Judge Tannewald in his concurring opinion 
feo) when he refers to Edmund P. Coady, 33 T.C. 771 (1960) 


Mee EE. 2d 490 ( C.A. -6, 1961). 


isin 


jemis) recognized that it is impossible for Congrees to 
Waeee the Many varied circumstances in which a statute will 
Seessarily have to be applied and to provide minute instructions 
Mee statute itself cr as supplemented by statements of its 
tent in committee Pee It is, however, reasonable to 
ssume that Congress in drafting the various related sections 
lich make up the investment credit had carryover inten- 
fons with respect to all the related sections which were drafted 
mene same time. 

As a result of the lower rate of investment credit allowed 
Bepetve iiility property by virtue of 28 U.S.C. 46(c) (3), (1964), 
/meecde section citations refer to the Internal Revenue Code of 
4), the Treasury Department in interpreting the intent of 
Ingress foresaw that there would be problems in classifying 
1e property of an integrated business which was engaged in 
Meena a public utility. In order to set guide lines for 
-assifying property owned by such integrated businesses engaged 
he public utility activity, the Treasury Department promulgated 
MevF.R. §1.46-3(g) (4) (i) which states in part as follows: 

"With respect to properties of a taxpayer engaged in both 

the production or transmission of gas and the local distribuerc 

ef gas, section 38 property shall be considered as used 

Predominantly in the trade or business of the furnishing 

or sale of gas through a local distribution system if expendi- 

tures for such property are, chargeable to any of the follcwinc 

meaounts***" , 


os 


Hie importance of chis quotation is that it indicates that 
femeeeasury Department, in interpreting the code, recognizes 
yat differing situations will exist within the framework of 
1@ business, however, it does not set forth the elaborate standards 
mntained in 28 C.F.R.§1.355-lc)to determine whether separate 
isinesses exist, likewise does it incorporate those standards 
Meny manner. The complete absence of any standards for determi-. 
mee whether the utility business is separate from any other 
Beevity Of the taxpayer, would logically tend to indicate that 
1ese sections of the code viz., 38,46,47 and 48 are not to be 
Meernea by the strict standards of 28 C.F.R. §1.355-l(c). 
Dieser the examples of the application of 28 C.F.R. 
eee is Example 12 in 28 C.F.R.§1.355-1(d) which reads 
; follows: 
eesemple (12) Corporation M is engaged in the manufacture 
Pcieoale of Steel and steel products. In addition, Corpora- 
tion M owns and operates a coal mine for the sole purpose 
of supplying its coal requirements in the manufacture of 
Breet, it 1S proposed to transfer the coal mine to a 
new corporation and distribute the stock of such new corpora- 
@romeco the shareholders of Corporation M. The activities 
of Corporation M in Pee ecko with the operation of tEme 


fSoalemine do not constitute a trade or business, since 


AOE 


such activities are not themselves independently producing 

micome although a part of the business operated for) prot ie 

When Example 12 above is compared with that DOreElon vor 
feeeeeR. §1.46 3(g) (4) (1) quoted above, it can readily be ¢bserved 
Meee Stringent requirements of 28 C.F.R. §1.355-l(c) are 
faeeoplicable to 28 U.S.C. 46 (1964) nor the code section in 
ssue. To elaborate on the comparison between the two sections 
mene regulations, there would be different results from their 
uspective application in a situation where a business was 
igaged in the production of gas and the gas was marketed 
Wely through a local distribution system. . The production 
ase of the business would not be considered a separate business 
Meee co C.F.R. §1.355-1(c) and (dad) Example 12, because those 
stivVities carried on in the production phase would not themselves 
> “independently producing income". However, under 28 C.F.R.§1.46 
§(g) (4) (1) the production phase of the Pus umes would be treated 
f£ferently for investment credit purposes from the local distribu- 
.on phase of the business. 

It is obvious from the above comparison that Congress did 
Meeentend to incorporate into 28 U.S.C. 46 (1964) the stringent 
Meerements set forth in 28 C.F.R. §1.355-l(c), likewise, it 
Meers logical that in drafting the related code section, 28 
mee 48(a), (1964) ,Congress did not intend to incorporate 


Beeneit the requirements of 28 C.F.R. §1.355-1(c). 


2s 


Meee, fOregoing reasons it is clear that the Tax Court 
pplied an mreerrect legal-standard to the undisputed facts 
Weeraving at its decision. 

Meetiies point, it would be well to point out that in his 
oncurring opinion, which was acquiesced in by Judge Raun, Judge 
Gmm@ewala, aitter indicating a hypothetical situation in which 
e would allow the credit, stated that the taxpayers in his 
ypothetical would be entitled to the investment credit - "***whethe 
@mepet they Operated such systems separately or at a profit***" 
Rao). 

Momenesor his hypothetical illustrations (R.79) Judge Tannewal« 
ade but one distinction between the operation of three of the 
ystems in the instant Base and the hypothetical. The sole 
istinction was whether the operator of a mobile home park had 
nh inventory. The reference here is to Judge Tannewald's illustra- 
ion of a taxpayer purchasing and storing bottled gas and then 
elling the gas to mobile home owners. The facts in the instant 
as@ involve electrical energy, gas and water which are not 
ormally stored, therefore, the appellants could never have 
n inventory, however, 16 2S submitted that if the apueluant. 
ad been aware of the thinking of Judge Tannewald and had pointed 
Giecoo him the thinness of his distinction, he would undoubtedly 
ave joined Chief Judge Drennen and Judge Featherston in their 


issent. 


2a 


Mmemeorcect interpretation of the code section in issue 
emer stated by Judge Tannewald, that where a taxpayer is “furni- 
hing" electrical energy, gas, water and sewage disposal services 
Seer te Of a unified or integrated business, the Particulas 
axpayer involved is engaged in the trade or business of furni- 
hang such services whether or not such services are operated 
Seeretciy Or at a profit. 

Mmetie instant case the mobile home park is a separate 
ntity economically and geographically, and appellants are engaged 
M@eeetrade Or business of furnishing electrical energy, gas 
nd water and providing sewage disposal services for the separate 
Begomic and geographic entity as is indicated in the stipulation 
Peeects (R.19-21). In any event it would appear to be a strained 
onstruction of the statute to hold that the appellants who 
mpchase electrical energy, gas and water at one rate, distribute 
1ese items through their own wholly owned and maintained system, 
Warge, bill and collect from the customers at a higher rate, 
feenot engaged in a trade or business of furnishing any such 
Savices, 

m@elte stipulated facts prove that the appellants were 

engaged in a trade or business of furnishing electrical 
energy, gas, water, and sewage disposal services. 
Weewertipullation of fact, at 4(b)(R-17) indicates that each 


f the mobile home owners was charged $2 per month for water 
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wind that the appellants paid $50 per month for the water. Stipe 

lation 3(R-16-17) indicates that the water system cost $12,500. 
Based on the aforementioned stipulated facts, the following 

tablewamdicates the profit to be reaiized by the taxpayer from 


-he sale of water: 


‘ross revenue ($2 x 111 x 12 months) 92,664. 
los@me@eewater (550 x 12 months) $600 
lepreciation ($12,500 divided by 20 years) no25. 

Betal costs 5 225 
leq@mpreric £rom sale of water SUR CC, 


Based upon the foregoing analysis of the stipulated facts, it 
iswetear that the appellants operated the water system at a profit, 
therefore in accordance with the standards set forth in the Tax 
tourt's opinion, appellants were engaged in the trade or business 
9€§ furnishing water. 

Beem tearecourt at page 9 of their opinion (R.73-74) state as 
follows: 

©***The stipulated facts merely show that petitioners read 
neters, maintained the appropriate records, and billed the mobile 
iewevmers in Opal Cliffs for the various utilities services 
ieee. «This particular summation of the facts is inaccurate 
inasmuch as the appellants owned the entire distribution systems 
for electrical energy, gas and water in the geographical area 
vhich made up their mobile homes park, and also owned the sewage 


jisposal system in the geographical area of their mobile homes 
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Me this is so stipulated. In addition, it is stipulated 
at the appellants purchased the electrical energy, gas and 
een trom other sources and paid for it at a fixed price (R. 
Eee). the appellants in turn supplied the steceveen CueEgys 
is and water to the mobile home owners in Opal Cliffs Mobile 
fies Park and charged them a different rate than that paid by. 
e appellants. 

These activities when taken together, constitute all of 
Meelements of a trade or business except one, namely, the 
Mert motive. The profit motive is clearly exhibited for 
Mevater system, and it is submitted that the stipulated facts 
memcespect to the gas and electrical energy systems permit 
mother conclusion than that the appellants intended to make 
profit from those systems. If there had been no profit motive, 
e work involved in maintaining the meters, reading them 
nthly and billing each mobile home owner separately would have 
en idle acts when it is considered that the appellants could 
ve dispensed with those activities. 

iteethe Tax Court had correctly applied the legal standard 
ich they selected, their conclusion should have been that the 
peliants were entitled to the investment credit under 28 U.S.C. 


me) (1). 


Zoe 


CONCLUSION 

The Tax Court applied an erroneous legal standard in 
(@m@eeng that the appellants were not engaged anne trade or 
Wememess Of furnishing electrical energy, gas, water and sewage 
feescal services. When the correct standard is applied ie 
s readily ascertainable that appellants were engaged in the 
M@eeeeor business of furnishing the services in question. 
@eewise, assuming that the legal standard applied by the Tax 
Oeeeewas correct, the evidence clearly indicates that the 
ppellants met the standard. 

HOestne £Loregoing reasons, the Tax Court decision should 
e reversed with directions to abate the deficiences and refund 
Wemeax, all of which has now been paid. 

| Respectfully submitted, 


NOLAND, HAMERLY, ETIENNE & FULTON 


By wisn (t.) 
Martin J. May 
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Table of Exhibits 


Received as Evidence 
ee eee 


R. 16 
R. 16 
R. 18 
. 18 
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a 7 ww 


a) 


ee 


feertuty that, 1n connection with the preparation of 
this brief, I have examined Rules 18, 19 and 39 of the United 
dese Court Of Appeals for the Ninth Circuit, and that, ln 
y Opinion, the foregoing brief is in full compliance with 


those rules. 


Moar erie ilay 


